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US energy company EuroGas has secured third-party financing for its entire 

legal costs in a billion-dollar ICSID arbitration against Slovakia. 

Utah-registered EuroGas, which holds assets in Ukraine and Poland, is expected to file its 

ICSID claim in the coming weeks, having secured financing from an unnamed 

Luxembourg-based funder. Representatives from La Francaise IC Fund, the country’s 

only arbitration funder, declined to comment.

“After having examined the damage claim proposed by EuroGas and evaluating its 

prospects for a successful outcome, the fund agreed to finance all legal costs related to the 

proceeding, confident in the merit of the claim,” EuroGas said in a statement.

"The fund’s financial backing of EuroGas will ensure that it will have the means to 

vigorously pursue its damage claim before the international arbitration institution ICSID,” 

it added.

The dispute relates to the 2005 expropriation of Eurogas’ mining subsidiary, Rozmin, 

through “corrupt and collusive actions and practices.”

EUG-listed EuroGas also claims Rozmin and its foreign shareholders were deprived of 

mining concessions at Gemerska Poloma – one of the world’s purest talc ore bodies – by 

the Slovakian Administrative Mining Offices. The suit is being brought pursuant to the US-

Slovakia BIT of 1991, a treaty that was ratified following the breakup of the Czech Republic 

and Slovakia.

EuroGas says a May 2011 decision of the Slovak Supreme Court which held that the repeal 

of the license was “illegal and fraught with numerous irregularities” has yet to be enforced, 

incurring damages of EUR 1 billion in the process.

The force to enforce?

Treaty case filings relating to investments in the oil, gas and minerals sectors have risen 

sharply in recent years, thanks largely to a concurrent rise in the value of natural 

resources. Where original agreements cannot be revised, expropriation claims often follow

(http://www.cdr-news.com/categories/expert-views/european-energy-disputes:-the-rise-of-price-revision-

arbitrations).
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“These cases are attractive for funders because the merits of the case are usually very 

strong, for example, [in cases of] expropriations or nationalisations,” says Maddi 

Azpiroz of ClaimTrading, a London-based funding broker. “The plausible quantum 

tends to be at the high end, and more often than not sovereigns will honour the awards or 

enter into constructive settlement discussions.”

Azpiroz says she is seeing increased demand for both funding and the supply of capital. 

“More funders enter the market and there is more awareness from lawyers and 

claimholders of the possibility to share the risk involved in litigation on a non-recourse 

basis,” she says.

And no longer is funding being sought, and offered, purely as a means by which to secure 

access to justice. Now, even businesses with the cash to litigate will call in the funders, 

thereby turning their disputes into a profit centre.

“I think these large-scale funding transactions are part of a growing trend,” says Marius 

Nesta, chief executive at London-headquartered funder Redress Solutions. “These 

companies don’t want to use their own cash to fund litigation but instead want to use their 

cash to grow their business.”

He adds: “We are still in a recessionary environment where cash is king and optimal 

utilisation of cash is absolutely key for any organisation. Increasingly, I think clients are 

coming to the realisation that third-party funding is a natural course versus an exceptional 

course in a situation where for example, you’ve run out of cash.”

Still, with the up-front costs required in investor-state claims dwarfing those of national 

courts, the funders are willing and ready (http://www.cdr-news.com/categories/third-party-

funding/the-great-treaty-funding-debate) to step in where claimants – many of whom are single-

asset companies – simply don’t have the capital to spare.

That’s not to say that even if the case is won enforcement will be a cakewalk. Forcing 

sovereign states to cough up is, after all, no easy task – just ask those whose ICSID awards 

against Argentina are gathering dust.

Both Nesta and Azprioz say they approach such issues on a case-by-case basis. “In this 

instance, the lawyers acting for the claimants would have assessed the likelihood of 

recovery," Nesta says. "One of the things a third-party funder will look at is clearly the 

ability to recoup the investments in the costs."

“Legally speaking, most sovereigns are parties to the New York and Washington 

Conventions, but the real hurdle is sovereign immunity to execution, which neither 

convention addresses,” adds Azpiroz. “In practice, however, it all depends on who the 

sovereign is. Funders will assess carefully the sovereign profile and track record.  This will 

have an effect on the pricing of the capital for funding.”
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